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is held that the seduction must be alleged in the complaint to be admissible 
in evidence. Leavitt v. Cutler, 37 Wis., 46 ; Cates v. McKinney, 48 Ind., 562 ; 
Tyler v. Salley, 82 Me., 128; Dent v. Pickens, 34 W. Va., 240. A very 
small minority of States will not admit evidence of seduction in an action 
for breach of promise. Baldy v. Stratton, 11 Pa. St., 316; Wrynn v. 
Downey, 27 R. I., 454. In a few cases evidence that seduction was fol- 
lowed by pregnancy was held inadmissible. Tyler v. Salley, supra; Giese v. 
Schultz, 65 Wis., 487. The opposite view, however, prevails in a far 
greater number of jurisdictions. Tubbs v. Van Kleek, 12 111., 446; Wilds v.. 
Bogan, 57 Ind., 453 ; Musselman v. Barker, 26 Neb., 737 ; Hotchkins v. 
Hodge, 38 Barb., 117; Johnson v. Levy, 122 La., 118. In Musselman v. 
Barker, supra, the Court places emphasis on the fact that the child was 
begotten while the agreement for marriage existed and on the faith thereof 
on the part of the plaintiff. The same facts were emphasized in Johnson 
v. Jarvis, 2 Ohio Dec, 312. In Illinois, it was held that in an action for 
breach of promise evidence of a venereal disease contracted from the de- 
fendant was incompetent in aggravation of damages because too remote, 
although evidence of pregnancy resulting from intercourse had with the 
defendant in faith of his promise is competent. Churan v. Sebesta, 131 111. 
App., 330. In civil actions for seduction, the defendant's acts of sexual 
intercourse are regarded as being one transaction, and evidence of contin- 
uous acts, including subsequent conception and the birth of a child, may 
be shown as bearing on the question of damage. Breiner v. Nugent, 136 
Iowa, 322; Thompson v. Glendcning, 1 Head (Tenn.), 287; Davis v. 
Young, 90 Tenn., 303. The most favorable criticism that can be made of 
the decision in the principal case is that it is extremely technical. It is 
contrary to reason and human observation to concede that a promise of 
marriage may induce one act of sexual intercourse and then to hold that 
it will so far cease to operate as not to make it the prime inducement of 
subsequent acts and their natural results. 



Habeas Corpus — Appeal — Denial of Writ. — Ex parte Copley, 153 
S. W. (Tex.), 325. — Held, that no appeal can be taken from a refusal to 
issue a writ of habeas corpus. 

The writ of habeas corpus, though a writ of right, is not one of course, 
except where it is so provided by statute. Broomhead v. Chisolm, 47 Ga., 
390; Conn. Gen. Stat. (Rev. 1902), Sec. 997. The general rule is that 
probable cause for its issuance must be shown. In re Heather, 50 Mich., 
261 ; O'Malia v. Wentworth, 65 Me., 129. There is a conflict in the cases 
dealing with the question raised in the principal case, as to whether an 
appeal can be taken from a refusal to issue a writ of habeas corpus. The 
rule that an appeal can be taken is laid down in Costello v. Palmer, 20 
App. Cas. (D. C), 210; Ex parte Edwards, 11 Fla., 174; Wood on Habeas 
Corpus, 142. The contrary rule, that an appeal cannot be taken is held 
in Gill on Petition, 92 Ky., 118; Ex parte Ainsworth, 27 Tex , 731. Before 
an appeal can be taken in any litigated matter there must be final adjudica- 
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tion of the question in the Court below. Wingo v. State, 99 Ind., 343 ; Long 
v. Long, Morr. (Iowa), 381. In Costello v. Palmer, supra, a refusal to 
issue a writ of habeas corpus was held to be final. The Kentucky and 
Texas cases hold that such a refusal is not final and conclusive, since the 
prisoner may apply to any or every judge in the State in turn for a writ. 
A strict sense of justice would seem to require that if the writ was re- 
fused by all the judges to whom application could be made, the prisoner 
should be permitted to take an appeal. He should be given every oppor- 
tunity to prove the illegality of his commitment, even though in such case 
it is obvious that such manifest facts as would justify all the judges in 
refusing to issue the writ, would inevitably prevent an Appellate Court 
from reversing the ruling. 



Incest — Elements of Offense — Relation of Parties. — Hamilton v. 
State, (Tex.), 153 S. W., 331. The defendant was married in Texas to 
the mother of the girl with whom incest was charged. He had been pre- 
viously married in Utah and had never been divorced, but had not heard of 
his first wife in eight or ten years and did not know whether she was living 
or dead. Held, that defendant could not be guilty of incest because it did 
not affirmatively appear that the former wife was dead or that the mar- 
riage had been legally terminated. 

Incest is the carnal copulation of man and woman related to each 
other in any of the degrees within which marriage is prohibited by law. 
State v. Herges, 55 Minn., 464. It was not indictable at common law. 
State v. Keesler, 78 N. C, 469; Tuberville v. State, 4 Tex., 128. There 
could be no conviction for incest under the laws of Louisiana in 1878, it 
being denounced but not defined. State v. Smith, 30 La. Ann., 846. But 
there have since been convictions under a statute passed in 1884. State v. 
Guiton, 51 La. Ann., 155. According to the weight of authority assent of 
both parties is not necessary to constitute the crime of incest. David v. 
People, 204 111., 479; State v. Freddy, 117 La., 121 ; Smith v. State, 108 Ala., 
1 ; State v. Nugent, 20 Wash., 522. But a few States hold that assent of 
both parties is necessary. People v. Jenness, 5 Mich., 305; State v. Eding, 
141 Mo., 281; Commonwealth v. Goodhue, 43 M'ass., 193. A common 
knowledge of the relationship has been held necessary to create the crime 
of incest. Baumer v. State, 49 Ind., 544. But the opposite view was held in 
Alabama. Morgan v. State, 11 Ala., 289. It is not necessary to the com- 
mission of the crime that the relationship of the parties be legitimate. 
Baker v. State, 30 Ala., 521 ; People v. Lake, 110 N. Y., 61. This doctrine 
has been requently applied where the daughter was illegitimate. State v. 
Laurence, 95 N. C, 659; Brown v. State, 42 Fla., 184; Clark v. State, 39 
Tex. Cr. R., 179. In Mississippi cohabitation by a man with his step- 
daughter is not incestuous. Chancellor v. State, 47 Miss., 278. The prin- 
cipal case arose under a Texas statute which made such cohabitation in- 
cestuous. It was held in that State that on a trial for incest with a step- 
daughter, it must be shown that the girl's mother and her stepfather were 



